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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 143 Retirement
SPONSOR(S): Brummer
TIED BILLS: None IDEN./SIM. BILLS: SB 92
REFERENCE ACTION ANALYST STAFF DIRECTOR
1) Governmental Operations Committee 7Y,0N Williamson \ Everhart
2) Local Government Council Nelson /KPU Hamby .‘:&{‘Q
U T

3) Fiscal Council

4) State Administration Council
5)

SUMMARY ANALYSIS

This bill provides that a Special Risk Class member of the Florida Retirement System (FRS) who is a law
enforcement officer, correctional officer, correctional probation officer, firefighter, emergency medical
technician or paramedic is considered totally and permanently disabled if he or she has a job-related injury that
causes physical or mental impairment, and is unable to perform the duties of his or her position, unless proven
otherwise by the secretary of the Department of Management Services (‘administrator”). Under current law, a
member must be prevented from rendering useful and efficient service as an officer or employee to be
considered disabled. Thus, the bill creates an easier standard for an injured employee to meet in order to
receive a disability benefit, and shifts the burden of proof from the employee to the administrator.

The bill also relaxes post-retirement restrictions—which presently do not permit a disability retiree to receive
disability benefits while gainfully employed—for the Special Risk Class members who qualify for in-line-of-duty
disability retirement. Reemployment of a disabled officer, firefighter, emergency medical technician or
paramedic is authorized:

by an employer who does not participate in the FRS; or
e after one calendar month of retirement, by an FRS employer.

Subject to the above conditions, the disabled officer, firefighter, emergency medical technician or paramedic
may be reemployed in any position other than the one he or she was employed at the time of disability
retirement, and will continue to receive his or her disability retirement benefits.

The estimated first-year cost of the bill is $9,962,000, with increasing costs each year thereafter. The bill does
not appropriate additional funding; therefore, costs will be absorbed within existing resources. The benefits
provided by the bill are funded by increasing the FRS employer contribution rate for the Special Risk Class
from 17.37 percent to 17.68 percent (+0.31 percent).

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government — The bill increases the employer contribution rates for the Special Risk
Class of the Florida Retirement System.

Promote personal responsibility — The bill increases benefits to certain state and local employees
who may be injured due to the intentional acts of another, without requiring the responsible party to pay
the costs of the increased benefits.

Empower families — The bill provides for increased disability retirement benefits for certain state and
local employees who are injured under certain conditions.

B. EFFECT OF PROPOSED CHANGES:
Background

Officer Malcolm Thompson

In 1997, Officer Malcolm Thompson of Kissimmee was shot several times in the head, neck and
stomach by a suspect wanted for armed robbery and carjacking. Despite his severe injuries, he shot
and killed the suspect.”

Florida Retirement System

The Florida Retirement System (FRS) is administered by the Department of Management Services
through its Division of Retirement. The FRS provides retirement and disability benefits for state and
county employees and for employees of those cities and special districts that choose to participate in
the FRS. Currently, employer contribution rates to the FRS Trust Fund are 6.67 percent for the Regular
Class and 17.37 percent for the Special Risk Class? (the members of which include, but are not limited
to, police officers, correctional officers, correctional probation officers, firefighters, emergency medical
technicians and paramedics).

Limited disability benefits are payable to FRS-covered employees for ilinesses or injuries causing an
individual to be totally and permanently disabled. For injuries not occurring in the line of duty, an
employee must have five to 10 years of creditable service before the disability to be eligible for this
benefit. However, if the injury occurs in the line of duty, the employee qualifies for an increased
disability benefit regardless of his or her years of service.

Florida law describes “total and permanent disability” for all FRS members as being “if, in the opinion of
the administrator,® he or she is prevented, by reason of a medically determinable physical or mental
impairment, from rendering useful and efficient service as an officer or employee.” The member must
provide proof of disability, including certification by two licensed physicians that the member’s disability
is total and permanent (i.e., that the member is unable to engage in any gainful employment). in order
to receive the higher in-line-of-duty disability benefits, the member also must show by competent
evidence that the disability occurred in the line of duty (unless a legal presumption applies such as is
provided under s. 112.18, F.S.). The general disability benefit is 42 percent of the employee’s average

! «“Wounded Cop Kills Robbery Suspect,” Miami Herald, 4 June 1997, p. 2B.

2 gection 121.71(3), F.S.

3 Section 121.021(5), F.S., defines the term “administrator” for purposes of ch. 121, F.S., to mean the secretary of the Department of Management
Services.

4 Section 121.0911(4)(b), F.S.
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final compensation (AFC). The in-line-of-duty benefit for special risk employees is at least 65 percent
of the AFC.°

Currently, the law does not allow a FRS disability retiree to receive disability benefits while being
gainfully employed. The disability retiree will void his or her disability benefits by becoming employed by
any employer—at any time.

175/185 Plans

Chapters 175 and 185, F.S., respectively, refer to local government firefighters' and police officers’
retirement plans.® These plans are not part of the Florida Retirement System,’” and they do not cover
correctional officers, correctional probation officers, emergency medical technicians or paramedics. The
plans only are available to employees of participating municipalities and special fire control districts,
and are funded by annual distributions of state premium tax collections on property and casualty
insurance policies written within the city/district limits or boundaries.® The day-to-day operational control
of the individual trust funds is vested in the respective boards of trustees created at the local level,
subject to administrative oversight by the Division of Retirement of the Department of Management
Services.

Chapter 175 and 185 provide that disability retirement is available for fire fighters and police officers
under the foliowing circumstances:

An employee who becomes totally and permanently disabled in the line of duty, regardless of length of
service, may receive disability retirement if the employee becomes totally and permanently disabled.
An employee is considered totally disabled if, in the opinion of the board of trustees, he or she is wholly
prevented from rendering useful and efficient service as a firefighter or a police officer; and will be
considered permanently disabled if, in the opinion of the board of trustees, he or she is likely to remain
so disabled continuously and permanently.

No such employee is permitted to retire until he or she is examined by a duly qualified physician or
surgeon, fo be selected by the board of trustees for that purpose, and found to be disabled. These
employees may be examined periodically by a duly qualified physician or surgeon or board of
physicians and surgeons, to be selected by the board of trustees for that purpose, to determine if such
disability has ceased to exist.

If the board of trustees finds that a firefighter who is receiving a disability retirement income is no longer
disabled, the disability retirement income is discontinued. “Recovery from disability” means the ability of
the employee to render useful and efficient service as a firefighter or police officer. The benefit payable
to a firefighter who retires from service due to total and permanent disability in the line of duty, is the
accrued retirement benefit, but not be less than 42 percent of his or her average monthly salary at the
time of disability.

The burden of proof remains with the administrator of the 175/185 plans. An individual may be found to
be totally and permanently disabled when it is determined that they are unable to provide useful and
efficient service as a firefighter or police officer, and there are no specific provisions with regard to
reemployment within chs. 175 and 185. Also, the 175/185 plans, as previously mentioned, only cover
firefighters and police officers. It is noted that the benefits provided to employees under the FRS and
the 175/185 plans are distinct in complex ways. For example, FRS disability retirement recipients
receive not less than 65 percent of their average final compensation. A chart detailing these
differences is available at http://www.frs.state.fl.us/frs/mpf/.

5 Section 121.091(4), F.S.

S As of September 30, 2005, 225 cities or fire control districts had either 175 or 185 plans.

7 All state and county employees are compulsory members of the FRS, and as of June 30, 2005, about 151 Florida cities were
covering firefighters, police and/or general employees under the FRS.

® Further funding for these plans is provided by employee contributions, other revenue sources and employer contributions.
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Effect of Bill

HB 143 establishes a different disability determination criteria for certain FRS Special Risk Class
members. The bill provides that a member of the Special Risk Class who is employed as a law
enforcement officer, correctional officer, correctional probation officer, firefighter, emergency medical
technician or paramedic is considered totally and permanently disabled in the line of duty if he or she is
prevented, by reason of a medically determinable physical or mental impairment caused by a job-
related injury, from performing useful and efficient service in his or her position. The employee will
receive the higher in-line-of-duty disability benefit unless the secretary of the Department of
Management Services (“administrator”) can provide “competent medical evidence to the contrary.”
Thus, the burden of proof is shifted from the employee to the administrator, and an easier standard is
created for the injured employee to meet in order to receive the disability benefit.

The bill also relaxes post-retirement restrictions for the Special Risk Class members who qualify for in-
line-of-duty disability retirement. Reemployment of a disabled officer, firefighter, emergency medical
technician or paramedic is authorized:

« by an employer who does not participate in FRS; or
e after one calendar month of retirement, by an FRS employer.

Subject to the above conditions, the disabled officer, firefighter, emergency medical technician or
paramedic may be reemployed in any position other than the one he or she was employed at the time
of disability retirement. This presumably would allow an employee to return to work in a different
position within the same job classification. Thus, a “law enforcement officer” could return to work with
the same employer as a “law enforcement officer” as long as that officer was assigned to a different
position. The employee would continue to receive his or her in-line-of-duty disability retirement benefits
while receiving a salary from subsequent employment. Minimum threshold disability benefits are not
considered taxable income,® so an affected individual would receive a “tax-free” disability benefit of at
least 65% of his or her average final compensation, in addition to any workers’ compensation benefit
and/or social security benefit he or she would otherwise be entitled to, as well as any future salary he or
she could earn while working in any position other than the one filled at the time of injury.

The bill increases the FRS contribution rates for the Special Risk Class from 17.37 percent to 17.68
percent (+0.31 percent) to fund the benefit improvement. As the affected special risk group is not

treated as a separate subclass of the Special Risk Class, the higher contributions would be required for
all special risk members, although the benefit improvement would only be available to a limited group.™

C. SECTION DIRECTORY:
Section 1: Provides a short title.

Section 2: Provides a public purpose for the bill, and a declaration of important state interest.

Section 3: Amends s. 121.091, F.S., relating to in-line-of-duty disability benefits and reemployment after
retirement.

Section 4: Increases the employer contribution rates for the Special Risk Class by 0.31 percent.

Section 5: Provides a July 1, 2006, effective date.

9 Only that portion of the benefit that falls within the minimum benefit level—65 percent of AFC, in this case—is tax free; any person who receives a
higher benefit based upon years of service must pay income taxes on the portion of the benefit received above the minimum benefit level.

0Tpe bill currently excludes the following members of the Special Risk Class: correctional or forensic health care employees in specified positions
with the Department of Corrections or the Department of Children and Families who spend 75 percent of their time performing duties involving
contact with inmates or patients; youth custody officers employed by the Department of Juvenile Justice; and, forensic workers employed by a law
enforcement agency or medical examiner's office (included in the class by ch. 2005-167, L.O.F., effective October 1, 2005). The bill does not cover
members of the Special Risk Administrative Support Class.

STORAGE NAME: h0143c.LGC.doc PAGE: 4

DATE: 3/5/2006



il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not create, modify or eliminate a state revenue source.

2. Expenditures:

Year 1 Year 2 Year 3"
FY 06/07 FY 07/08 FY 08/09
$2,786,000 $2,897,000 $3,012,880

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not create, modify or eliminate a local revenue source.

2. Expenditures:

Year 1 Year 2 Year 3'?
FY 06/07 FY 07/08 FY 08/09
$7,176,000 $7,463,000 $7,762,000

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
This bill does not regulate the conduct of persons in the private sector.

D. FISCAL COMMENTS:

The bill increases the FRS employer contribution rates for the Special Risk Class from 17.37 percent to
17.68 percent (+0.31 percent). This rate increase translates to a total first-year cost of $9,962,000, with
increasing costs each year thereafter. Costs are assumed to increase an additional four percent each
year. The bill does not appropriate additional funding; therefore, costs will be absorbed within existing

resources.
. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
The mandates provision of s. 18 (a), Art. VII, of the State Constitution, applies because the bill

increases the in-line-of-duty disability for certain officers, firefighters, emergency medical technicians

and paramedics, resulting in local government FRS participants being required to expend funds.
However, the following exception applies:

e the bill contains a statement of important state interest; and
e similarly situated persons are required to comply.

2. Other:
Section 14, Art. X of the State Constitution

11 The costs shown are based upon the 2004 FRS Valuation and will be revised when the 2005 Valuation is completed. Department of Management

Services 2006 Substantive Bill Analysis, October 11, 2005.
12
Id
STORAGE NAME: h0143¢c.LGC.doc PAGE: 5
DATE: 3/5/2006



Since 1976, the Florida Constitution has required that benefit improvements under public pension
plans in the state of Florida must be concurrently funded on a sound actuarial basis, as set forth
below:

SECTION 14. State retirement systems benefit changes.—A governmental unit
responsible for any retirement or pension system supported in whole or in part by
public funds shall not after January 1, 1977, provide any increase in the benefits
to the members or beneficiaries of such system unless such unit has made or
concurrently makes provision for the funding of the increase in benefits on a
sound actuarial basis.

Part VIl of ch. 112, Florida Statutes

Section 14, Art. X, of the State Constitution is implemented by statute under part Vil of ch. 112, F.S,,
the “Florida Protection of Public Employee Retirement Benefits Act,” which establishes minimum
standards for the operation and funding of public employee retirement systems and plans in the state
of Florida. The key provision of this act states the legislative intent to “prohibit the use of any
procedure, methodology, or assumptions the effect of which is to transfer to future taxpayers any
portion of the costs which may reasonably have been expected to be paid by the current taxpayers.”

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
Drafting Issues

At the Governmental Operations Committee meeting on October 19, 2005, two issues were raised and
drafting recommendations were made:

1) The bill creates disparate treatment of members within the Special Risk Class. As a result, the
passage of this bill could jeopardize the qualified status of the entire retirement plan. A private letter
ruling by the Internal Revenue Service (IRS) is suggested; however, the IRS cannot provide a ruling
until passage of the bill. Itis suggested that language be added to the bill that makes the benefits
provided contingent upon a private letter ruling by the IRS.

2) In addition, the bill provides that a retired law enforcement officer, correctional officer, correctional
probation officer, firefighter, emergency medical technician or paramedic may not be reemployed in the
position he or she “held” at the time of the disabling illness or injury. According to the Department of
Management Services, it is unclear whether a category two officer could be rehired as a category one
officer or if both categories would fall under the phrase “position held.” As such, itis recommended that
the phrase be clarified.

Other Comments

Department of Management Services

According to the FRS consulting actuaries, changing the standard for total and permanent disability
from inability to perform any form of employment to inability to perform one’s current job, or a limited
range of jobs, and shifting the burden of proof from the member to the plan administrator, would
increase disability retirements and retirement costs. The higher costs would arise from members
becoming eligible for in-line-of-duty disability benefits who would not be eligible for such benefits absent
this proposal.”

3 Department of Management Services Substantive Bill Analysis, February 28, 2005.
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The Department of Management Services has noted that disability coverage under the FRS is intended
to provide income for members who are so physically or mentally impaired from injury or illness
suffered while actively employed in a covered position that they can no longer be expected to earn
income by gainful employment. If later employed, they are considered “recovered,” and the disability
benefit stops. This “total and permanent” disability eligibility standard—currently applied equitably
across all plans and membership classes of the FRS—has not changed since the plan’s inception in
December 1970. By making it significantly easier for certain members of one class to both obtain and
keep disability benefits, the bill has the potential to encourage fraud and abuse, the costs for which
would ultimately be borne by the taxpayers of Florida. Effective elimination of the reemployment
prohibition would exacerbate these problems.

By moadifying qualification requirements to shift the burden of proof from the affected member to the
administrator, the bill makes it far less likely that a disability application could be denied. The
administrator would have to provide competent evidence to show that the applicant could indeed
perform the duties of his/her current job. This would be exceedingly difficult, if not impossible. It is
recommended that the Legislature consider amending the bill to reinstate the present proof requirement
by eliminating the shift of burden of proof from the member to the administrator.

The Department of Management Services also has noted that, under current law, the affected special
risk group is not treated as a separate category of the Special Risk Class. Therefore, under the
existing structure of the FRS, all special risk employers would be required to pay increased rates as a
result of this benefit improvement, while the liberalized disability standard would not be available to all
special risk employees. As the bill does not cover all employee groups in the Special Risk Class, it
effectively creates unequal subclasses within the Special Risk Class. Excluded groups could view this
as discrimination, which could lead to dissension. Members of the Special Risk Class who are not
included in the group proposed to be covered by the bill could argue that they should have been
covered. The bill would seta precedent for other groups to seek equal treatment, whether they are
Special Risk Class members not covered by HB 143 or members of other classes who are injured in
the line of duty.™

The Florida League of Cities and the Florida Association of Counties

Both the Florida League of Cities and the Florida Association of Counties oppose this bill.

V. AMENDMENTSICOMMITTEE SUBSTITUTE & COMBINED BILL CHANGES
None.

M
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F L ORIDA H O U S E O F R EPRESENTATIVE S

HB 143 2006
1 A bill to be entitled
2 An act relating to retirement; providing a short title;
3 providing legislative intent; providing a statement of
4 important state interest; amending s. 121.091, F.S.;
5 revising provisions relating to benefits payable for total
6 and permanent disability for certain Special Risk Class
7 members of the Florida Retirement System who are injured
8 in the line of duty; authorizing reemployment of a person
9 who retired with in-line-of-duty disability benefits by
10 ‘employers not participating in a state-administered
11 retirement system; authorizing reemployment of a person
12 who retired with in-line-of-duty disability benefits by an
13 employer participating in a state-administered retirement
14 system after 1 calendar month; providing for contribution
15 rate increases to fund benefits provided in s. 121.091,
16 F.S., as amended; directing the Division of Statutory
17 Revision to adjust contribution rates set forth in s.
18 121.71, F.S.; providing an effective date.
19
20| Be It Enacted by the Legislature of the State of Florida:
21
22 Section 1. This act may be cited as the "Officer Malcolm
23| Thompson Act."
24 Section 2. It is declared by the Legislature that
25| firefighters, emergency medical technicians, paramedics, law
26 enforcement officers, correctional officers, and correctional
27| probation officers, as defined in this act, perform state and
28| municipal functions; that it is their duty to protect life and
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F L ORI DA H O U S E O F R EPRESENTATI VE S

HB 143 2006

29| property at their own risk and peril; that it is their duty to

30| continuously instruct school personnel, public officials, and

31| private citizens about safety; and that their activities are

32| wvital to the public safety. Therefore, the Legislature declares

33| that it is a proper and legitimate state purpose to provide a

34| uniform retirement system for the benefit of firefighters,

35| emergency medical technicians, paramedics, law enforcement

36| officers, correctional officers, and correctional probation

37| officers, as defined in this act, and intends, in implementing

38 the provisions of s. 14, Art. X of the State Constitution as

39| they relate to municipal and special district pension trust fund

40 gsystems and plans, that such retirement systems or plans be

41| managed, administered, operated, and funded in such manner as to

42| maximize the protection of pension trust funds. Pursuant to s.

43| 18, Art. VII of the State Constitution, the Legisglature hereby

44| determines and declares that the provisions of thisg act fulfill

45 an important state interest.

46 Section 3. Paragraph (b) of subsection (4) and subsection
47 (9) of section 121.091, Florida Statutes, are amended to read:
48 121.091 Benefits payable under the system.--Benefits may

49| not be paid under this section unless the member has terminated
50| employment as provided in s. 121.021(39) (a) or begun

51| participation in the Deferred Retirement Option Program as

52 provided in subsection (13), and a proper application has been
53| filed in the manner prescribed by the department. The department
54| may cancel an application for retirement benefits when the

55| member or beneficiary fails to timely provide the information

56| and documents required by this chapter and the department's
Page 2 of 14
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F L ORI DA H O U S E O F R EPRESENTATIVE S

HB 143 2006

57| zrules. The department shall adopt rules establishing procedures
58| for application for retirement benefits and for the cancellation
59| of such application when the required information or documents

60 are not received.

61 (4) DISABILITY RETIREMENT BENEFIT. --
62 (b) Total and permanent disability.--
63 1. Except as provided in subparagraph 2., a member shall

64| be considered totally and permanently disabled if, in the

65| opinion of the administrator, he or she is prevented, by reason
66| of a medically determinable physical or mental impairment, from
67| rendering useful and efficient service as an officer or

68| employee.

69 2. A member of the Special Risk Class who is a law

70 enforcement officer, firefighter, correctional officer,

71| emergency medical technician, paramedic as described in s.

721 121.021(15) (¢), or community-based correctional probation

73 officer as described in s. 121.021(15) (d)1., shall be considered

74] totally and permanently digsabled in the line of duty if he or

75| she is prevented, by reason of a medically determinable physical

76| or mental impairment caused by a job-related injury, from

77| performing useful and efficient service in the position held,

78| unless the administrator can provide competent medical evidence

79| to the contrary.
80 (9) EMPLOYMENT AFTER RETIREMENT; LIMITATION. --

81 (a)l. Except as provided in subparagraph 2., any person

82| who is retired under this chapter, except under the disability

83| retirement provigsions of subsection (4), may be employed by an

84| employer that does not participate in a state-administered
Page 3 of 14
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FLORIDA H O U 8 E O F REPRESENTATIVE S

HB 143 2006

85| retirement system and may receive compensation from that
86| employment without limiting or restricting in any way the
87| retirement benefits payable to that person.

88 2. Any member of the Special Risk Class who retired under

89| the disability retirement provisions of subparagraph (4) (b)2.

90| may be reemployed by any employer not participating in a state-

91| administered retirement gystem in any position other than the

92| position in which he or she was employed at the time of the

93| disabling illness or injury and may receive compensation from

94| that employment without limiting or restricting in any way the

95| disability benefits payable to that person under the Florida

96| Retirement System.

97 (b)l.a. Except as provided in sub-subparagraph b., any

98| person who is retired under this chapter, except under the

99| disability retirement provisions of subsection (4), may be
100| reemployed by any private or public employer after retirement
101| and receive retirement benefits and compensation from his or her
102| employer without any limitations, except that a person may not
103| receive both a salary from reemployment with any agency
104| participating in the Florida Retirement System and retirement
105| benefits under this chapter for a period of 12 months
106| immediately subsequent to the date of retirement. However, a
107| DROP participant shall continue employment and receive a salary
108| during the period of participation in the Deferred Retirement
109| Option Program, as provided in subsection (13).

110 b. Any member of the Special Risk Class who retired under

111| the disability retirement provisions of subparagraph (4) (b)2.

112| may be reemployed by any employer participating in a state-
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FLORIDA H O U 8 E O F R EPRESENTATIVES

HB 143 2006

113| administered retirement system after having been retired for 1

114 calendar month, in accordance with s. 121.021(39). After 1

115| calendar month of retirement, any such retired member may be

116| reemployed in any position other than the one in which he or she

117| was employed at the time of disability retirement and may

118| receive compensation from that employment without limiting or

119 restricting in any way the retirement benefits payable to that

120| person under this chapter. Any retired member who is reemployed

121 within 1 calendar month after retirement shall void his or her

122| application for retirement benefits.

123 2. Any person to whom the limitation in subparagraph 1.
124| applies who violates such reemployment limitation and who is
125| reemployed with any agency participating in the Florida

126| Retirement System before completion of the 12-month limitation
127 period shall give timely notice of this fact in writing to the
128| employer and to the division and shall have his or her

129| retirement benefits suspended for the balance of the 12-month
130| limitation period. Any person employed in violation of this

131| paragraph and any employing agency which knowingly employs or
132| appoints such person without notifying the Division of

133| Retirement to suspend retirement benefits shall be jointly and
134| severally liable for reimbursement to the retirement trust fund
135 of any benefits paid during the reemployment limitation period.
136| To avoid liability, such employing agency shall have a written
137| statement from the retiree that he or she is not retired from a
138| state-administered retirement system. Any retirement benefits

139| received while reemployed during this reemployment limitation

140| period shall be repaid to the retirement trust fund, and
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FL ORI DA H O U § E O F R EPRESENTATI VE S

HB 143 2006

141| retirement benefits shall remain suspended until such repayment
142 has been made. Benefits suspended beyond the reemployment

143 limitation shall apply toward repayment of benefits received in
144| violation of the reemployment limitation.

145 3. A district school board may reemploy a retired member
146| as a substitute or hourly teacher, education paraprofessional,
147 transportation assistant, bus driver, or food service worker on
148| a noncontractual basis after he or she has been retired for 1
149 calendar month, in accordance with s. 121.021(39). A district
150 school board may reemploy a retired member as instructional

151| personnel, as defined in s. 1012.01(2) (a), on an annual

152| contractual basis after he or she has been retired for 1

153| calendar month, in accordance with s. 121.021(39). Any other
154| retired member who is reemployed within 1 calendar month after
155| retirement shall void his or her application for retirement

156| benefits. District school boards reemploying such teachers,

157 education paraprofessionals, transportation assistants, bus

158| drivers, or food service workers are subject to the retirement
159} contribution required by subparagraph 7.

160 4. A community college board of trustees may reemploy a
161| retired member as an adjunct instructor, that is, an instructor
162| who is noncontractual and part-time, or as a participant in a
163| phased retirement program within the Florida Community College
164 System, after he or she has been retired for 1 calendar month,
165 in accordance with s. 121.021(39). Any retired member who is
166| reemployed within 1 calendar month after retirement shall void
167| his or her application for retirement benefits. Boards of

168| trustees reemploying such instructors are subject to the
Page 6 of 14
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169| retirement contribution required in subparagraph 7. A retired
170| member may be reemployed as an adjunct instructor for no more
171] than 780 hours during the first 12 months of retirement. Any
172| retired member reemployed for more than 780 hours during the
173| first 12 months of retirement shall give timely notice in

174| writing to the employer and to the division of the date he or
175| she will exceed the limitation. The division shall suspend his
176| or her retirement benefits for the remainder of the first 12
177| months of retirement. Any person employed in violation of this
178| subparagraph and any employing agency which knowingly employs or
179| appoints such person without notifying the Division of

180| Retirement to suspend retirement benefits shall be jointly and
181| severally liable for reimbursement to the retirement trust fund
182| of any benefits paid during the reemployment limitation period.
183| To avoid liability, such employing agency shall have a written
184| statement from the retiree that he or she is not retired from a
185| state-administered retirement system. Any retirement benefits
186| received by a retired member while reemployed in excess of 780
187| hours during the first 12 months of retirement shall be repaid
188| to the Retirement System Trust Fund, and retirement benefits
189| shall remain suspended until repayment is made. Benefits

190| suspended beyond the end of the retired member's first 12 months
191| of retirement shall apply toward repayment of benefits received
192| in violation of the 780-hour reemployment limitation.

193 5. The State University System may reemploy a retired

194| member as an adjunct faculty member or as a participant in a
195| phased retirement program within the State University System

196 after the retired member has been retired for 1 calendar month,
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197| in accordance with s. 121.021(39). Any retired member who is

198| reemployed within 1 calendar month after retirement shall void
199| his or her application for retirement benefits. The State

200| University System is subject to the retirement xetired

201| contribution required in subparagraph 7., as appropriate. A

202| retired member may be reemployed as an adjunct faculty member or
203| a participant in a phased retirement program for no more than
204 780 hours during the first 12 months of his or her retirement.
205| Any retired member reemployed for more than 780 hours during the
206| first 12 months of retirement shall give timely notice in

207| writing to the employer and to the division of the date he or
208| she will exceed the limitation. The division shall suspend his
209| or her retirement benefits for the remainder of the first 12

210| months of retirement. Any person employed in violation of this
211| subparagraph and any employing agency which knowingly employs or
212 appoints such person without notifying the Division of

213| Retirement to suspend retirement benefits shall be jointly and
214| severally liable for reimbursement to the retirement trust fund
215| of any benefits paid during the reemployment limitation period.
216| To avoid liability, such employing agency shall have a written
217| statement from the retiree that he or she is not retired from a
218| state-administered retirement system. Any retirement benefits
219| received by a retired member while reemployed in excess of 780
220| hours during the first 12 months of retirement shall be repaid
221 to the Retirement System Trust Fund, and retirement benefits

222| shall remain suspended until repayment is made. Benefits

223| suspended beyond the end of the retired member's first 12 months

224| of retirement shall apply toward repayment of benefits received
Page 8 of 14
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225| in violation of the 780-hour reemployment limitation.

226 6. The Board of Trustees of the Florida School for the
227| Deaf and the Blind may reemploy a retired member as a substitute
228 teacher, substitute residential instructor, or substitute nurse
229| on a noncontractual basis after he or she has been retired for 1
230| calendar month, in accordance with s. 121.021(39). Any retired
231 member who is reemployed within 1 calendar month after

232| retirement shall void his or her application for retirement

233| benefits. The Board of Trustees of the Florida School for the
234 Deaf and the Blind reemploying such teachers, residential

235| instructors, or nurses is subject to the retirement contribution
236| required by subparagraph 7. Reemployment of a retired member as
237| a substitute teacher, substitute residential instructor, or

238| substitute nurse is limited to 780 hours during the first 12

239| months of his or her retirement. Any retired member reemployed
240| for more than 780 hours during the first 12 months of retirement
241 shall give timely notice in writing to the employer and to the
242 division of the date he or she will exceed the limitation. The
243| division shall suspend his or her retirement benefits for the
244| remainder of the first 12 months of retirement. Any person

245| employed in violation of this subparagraph and any employing

246| agency which knowingly employs or appoints such person without
247 notifying the Division of Retirement to suspend retirement

248| benefits shall be jointly and severally liable for reimbursement
249| to the retirement trust fund of any benefits paid during the

250 reemployment limitation period. To avoid liability, such

251| employing agency shall have a written statement from the retiree

252 that he or she is not retired from a state-administered
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253| retirement system. Any retirement benefits received by a retired
254| member while reemployed in excess of 780 hours during the first
255| 12 months of retirement shall be repaid to the Retirement System
256 Trust Fund, and his or her retirement benefits shall remain

257| suspended until payment is made. Benefits suspended beyond the
258 end of the retired member's first 12 months of retirement shall
259 apply toward repayment of benefits received in violation of the
260| 780-hour reemployment limitation.

261 7. The employment by an employer of any retiree or DROP
262| participant of any state-administered retirement system shall
263| have no effect on the average final compensation or years of

264| creditable service of the retiree or DROP participant. Prior to
265 July 1, 1991, upon employment of any person, other than an

266| elected officer as provided in s. 121.053, who has been retired
267| under any state-administered retirement program, the employer
268| shall pay retirement contributions in an amount equal to the
269| wunfunded actuarial liability portion of the employer

270 contribution which would be required for regular members of the
271| Florida Retirement System. Effective July 1, 1991, contributions
272 shall be made as provided in s. 121.122 for retirees with

273| renewed membership or subsection (13) with respect to DROP

274| participants.

275 8. Any person who has previously retired and who is

276 holding an elective public office or an appointment to an

277| elective public office eligible for the Elected Officers' Class
278 on or after July 1, 1990, shall be enrolled in the Florida

279| Retirement System as provided in s. 121.053(1) (b) or, if holding

280| an elective public office that does not qualify for the Elected
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281| Officers' Class on or after July 1, 1991, shall be enrolled in
282| the Florida Retirement System as provided in s. 121.122, and
283 shall continue to receive retirement benefits as well as

284| compensation for the elected officer's service for as long as he
285| or she remains in elective office. However, any retired member
286| who served in an elective office prior to July 1, 1990,

287| suspended his or her retirement benefit, and had his or her

288| Florida Retirement System membership reinstated shall, upon

289 retirement from such office, have his or her retirement benefit
290 recalculated to include the additional service and compensation
291| earned.

292 9. Any person who is holding an elective public office
293| which is covered by the Florida Retirement System and who is
294| concurrently employed in nonelected covered employment may elect
295 to retire while continuing employment in the elective public
296| office, provided that he or she shall be required to terminate
297| his or her nonelected covered employment. Any person who

298| exercises this election shall receive his or her retirement

299| benefits in addition to the compensation of the elective office
300| without regard to the time limitations otherwise provided in
301| this subsection. No person who seeks to exercise the provisions
302| of this subparagraph, as the same existed prior to May 3, 1984,
303 shall be deemed to be retired under those provisions, unless
304| such person is eligible to retire under the provisions of this
305| subparagraph, as amended by chapter 84-11, Laws of Florida.

306 10. The limitations of this paragraph apply to

307| reemployment in any capacity with an "employer" as defined in s.

308| 121.021(10), irrespective of the category of funds from which
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309 the person is compensated.

310 11. Except as provided in subparagraph 12., an employing

311 agency may reemploy a retired member as a firefighter or

312| paramedic after the retired member has been retired for 1

313 calendar month, in accordance with s. 121.021(39). Any retired
314 member who is reemployed within 1 calendar month after

315| retirement shall void his or her application for retirement

316| benefits. The employing agency reemploying such firefighter or
317| paramedic is subject to the retirement retixred contribution

318| required in subparagraph 7. 8- Reemployment of a retired

319| firefighter or paramedic is limited to no more than 780 hours
320| during the first 12 months of his or her retirement. Any retired
321| member reemployed for more than 780 hours during the first 12
322| months of retirement shall give timely nbtice in writing to the
323| employer and to the division of the date he or she will exceed
324| the limitation. The division shall suspend his or her retirement
325| Dbenefits for the remainder of the first 12 months of retirement.
326| Any person employed in violation of this subparagraph and any
327| employing agency which knowingly employs or appoints such person
328| without notifying the Division of Retirement to suspend

329| retirement benefits shall be jointly and severally liable for
330 reimbursement to the Retirement System Trust Fund of any

331| benefits paid during the reemployment limitation period. To

332| avoid liability, such employing agency shall have a written

333| statement from the retiree that he or she is not retired from a
334| state-administered retirement system. Any retirement benefits

335| received by a retired member while reemployed in excess of 780

336 hours during the first 12 months of retirement shall be repaid
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337} to the Retirement System Trust Fund, and retirement benefits

338 shall remain suspended until repayment is made. Benefits

339| suspended beyond the end of the retired member's first 12 months
340| of retirement shall apply toward repayment of benefits received
341 in violation of the 780-hour reemployment limitation.

342 12. An employing agency may reemploy a retired member who

343| retired under the disability provisions of subparagraph (4) (b)2.

344 as a law enforcement officer, firefighter, correctional officer,

345| emergency medical technician, paramedic, or a community-basged

346} correctional probation officer after the retired member has been

347 retired for 1 calendar month, in accordance with s. 121.021(39).

348 Such retired member may not be reemployed with any employer in

349| the position he or she held at the time of the disabling illness

350 or injury. Any retired member who is reemployed within 1

351 calendar month after retirement shall void his or her

352| application for retirement benefits. The employing agency

353| reemploving such a member is subject to the retirement

354| contribution required in subparagraph 7.

355 Section 4. Effective July 1, 2006, in order to fund the

356| benefit improvements provided in s. 121.091, Florida Statutes,

357| as amended by this act, the contribution rate that applies to

358 the Special Risk Class of the defined benefit program of the

359| Florida Retirement System shall be increased by 0.31 percentage

360| pointg. This increase shall be in addition to all other changes

361| to such contribution rates which may be enacted into law to take

362| effect on that date. The Division of Statutory Revision is

363| directed to adjust accordingly the contribution rates set forth

364 in s. 121.71, Florida Statutes.
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365 Section 5. This act shall take effect July 1, 2006.
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SUMMARY ANALYSIS

HB 405 removes restrictions in statute that limit the deferred compensation plan established by the Chief
Financial Officer to “state employees,” and authorizes participation in this program by “employees of
governmental entities.” The bill creates two new options for counties, municipalities, other political subdivisions,
or constitutional officers in addition to adopting and establishing their own deferred compensation programs:
(1) adopting the deferred compensation plan or plans of the state; or (2) adopting and establishing a deferred
compensation program, and adopting the state’s deferred compensation plan or plans. The bill also changes
the current rulemaking authority of the Chief Financial Officer to include any rules necessary to administer and
implement the act with respect to deferred compensation plans for “employees of governmental entities that

have adopted the state’s plan.”

Although the program is funded by charges to participants, the bill may have a fiscal impact on state

government which has not been assessed.

The bill takes effect upon becoming a law.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.

STORAGE NAME: h0405b.LGC.doc
NATE: 2URMONAR



FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:
This bill does not appear to affect any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:
Present Situation

Section 112.215, F.S., the Government Employees’ Deferred Compensation Act,’ allows the state or
any state agency, county, municipality, other political subdivision, or constitutional county officer to
permit an employee to defer all or any portion of that employee's otherwise payable compensation.?
Deferred compensation can be placed in a savings account or be used to purchase fixed or variable life
insurance or annuity contracts, securities, evidence of indebtedness, or other approved investment
products.® Federal taxation is deferred up to an annually indexed amount for placement in a fund or
funds of a prequalified investment provider and account earnings are similarly sheltered from federal
taxation until a distribution occurs.*

The State of Florida’s Chief Financial Officer is charged with the responsibility for establishing the
deferred compensation plans for state employees and directs the program through the Department of
Financial Services (DFS), which acts as the administering agency. The DFS:

» competitively selects several investment providers along with a third-party financial
administrator;

= seeks the advice of the State Board of Administration, the investment entity for the State of
Florida and Florida Retirement System, before approving investment vehicles or products; and

= periodically reviews provider company funds and may terminate them if their performance falls
below a designated level.’

Five of the six participating firms in the deferred compensation program for state employees are
insurance companies; the sixth is a mutual fund.® The participating employee bears all of the
investment risk and is responsible for the payment of associated fees and costs charged by the
provider.” The state’s fees and associated participant costs, or total investment management
expenses, generally fall within a range between institutional—the lowest, and retail—the highest.® The
state plan operates under a long-term contract that was last amended in 1997.°

Counties, municipalities and other political subdivisions may adopt and establish their own deferred
compensation program.’® Constitutional county officers also may establish their own deferred
compensation program by contractual agreement or through similar approval documentation.”" The
county, municipality, other political subdivision, or constitutional officers are responsible for the
programs which they establish.

! Section 112.215(1), F.S.

2 Section 112.215(3), F.S.

% d.

: Fla. H.R. Govtl. Ops. Comm., HB 787 (2005) Staff Analysis 2 (March 30, 2005) (on file with committee.).
Id.

®Id.

" Id.

8 1.

® Id.

19 gection 112.215(5), F.S.

" .
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Under current Florida law, counties, municipalities, other political subdivisions, or constitutional officers
may not participate in the deferred compensation program sponsored by the DFS. According to the
2001 Survey of 457 Plans by the National Association of Government Defined Contribution
Administrators, 47 percent of the 36 responding state plans allow local governments to choose to
participate in the state plan.'? Staff of the Department of Financial Services has indicated that Internal
Revenue Service regulations permit 457 plans to include multiple jurisdictions.*®

Proposed Changes

The bill amends s. 20.121, F.S., to remove a restriction which provides that the Government
Employees Deferred Compensation Plan is for “state employees.”

The bill also amends s.112.215, F. S., to change the definition of “employee” to “any person, whether
appointed, elected, or under contract, providing services for a governmental entity.” The bill groups the
organizations and officers previously included in the definition of “employee” into a new definition of
“governmental entity” which means “the state; any state agency or county or other political subdivision
of the state; any municipality; any state university board of trustees; or any constitutional county officer
under s. 1(d), Article VIl of the State Constitution.”

The bill permits participation in the deferred compensation plan or plans established by the Chief
Financial Officer, with the approval of the State Board of Administration, by “employees of
governmental entities” rather than only “state employees.”

Based on these changes, the bill creates two new options for counties, municipalities, other political
subdivisions, or constitutional officers in addition to adopting and establishing their own deferred
compensation program: (1) allowing them to adopt the deferred compensation plan or plans of the
state; or (2) allowing them to adopt and establish a deferred compensation program and adopt the
state’s deferred compensation plan or plans.

The bill changes the rulemaking authority of the Chief Financial Officer to include the “deferred
compensation plans for employees of governmental entities that have adopted the state’s plan” rather
than only the “deferred compensation plans for state employees.”

C. SECTION DIRECTORY:

Section 1: Amends paragraph (d) of subsection (2) of s. 20.121, F. S., to make conforming
changes.

Section 2: Amends subsection (2), paragraphs (a) and (d) of subsection (4), and subsections (5),

(6), and (12) of s. 112.215, F. S., to revise definitions and to permit expanded
participation in the deferred compensation program of the state.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None. This bill does not appear to create, modify, amend or eliminate a state revenue source.

2. Expenditures:

:i Fla. H.R. Govtl. Ops. Comm., supra note 4.

Id.
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The bill may have a fiscal impact on state government (associated with fiduciary duties and
additional administrative burdens) which has not been assessed.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None. This bill does not appear to create, modify, amend or eliminate a local revenue source.

2. Expenditures:
None. This bill does not appear to create, modify, amend or eliminate a local expenditure because
participants would pay all fees.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

To the extent that local governments add the state plan as another option for their employees or drop
their vendors and transition to offering solely the state plan, current providers of deferred compensation
services to those local governments may lose business, while the providers under the state plan may
gain business. However, there is some degree of overlap between vendors in the state and various
local government plans.

To the extent that the state plan’s fees are lower than the local governments’ plans, participants would
experience savings.

D. FISCAL COMMENTS:
None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to spend funds or to take an action
requiring the expenditure of funds. This bill does not appear to reduce the percentage of a state tax
shared with counties or municipalities. This bill does not appear to reduce the authority that
municipalities have to raise revenue.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

Currently, the Chief Financial Officer may adopt any rule “necessary to administer and implement this
act with respect to deferred compensation plans for state employees.” This bill changes that authority
to include the “deferred compensation plans for employees of governmental entities that have adopted
the state’s plan.”

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

V. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

On January 25, 2006, the Governmental Operations Committee adopted an amendment which makes
references to “the plan or plans of deferred compensation for employees of governmental entities” consistent
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with the subsection that authorizes the plan or plans. ™ The bill was reported favorably with committee
substitute.

* Although neutral on the bill, this issue was raised by the Florida League of Cities. Telephone Conversation with the Deputy General

Counsel of the Florida League of Cities (Jan. 12, 2006).
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HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. (for drafter’s use only)
Bill No. 405
COUNCIL/COMMITTEE. ACTION

ADOPTED __ (Y/N)
ADOPTED AS AMENDED _(Y/N)
ADOPTED W/O OBJECTION _(Y/N)
FAILED TO ADOPT _(Y/N)
WITHDRAWN _Y/Ny
OTHER

Council/Committee hearing bill: Local Government

Representative Mealor offered the following:

Amendment (with title amendment)

Remove line(s) 46-54 and insert:
(4) (a) The Chief Financial Officer, with—theapproval-—of—the
State Beardeof administration; shall establish such plan or
plans of deferred compensation for state employées of

governmental entities, including all such investment vehicles or

products incident thereto, as may be available through, or
offered by, qualified companies or persons, and may approve one
or more such plans for implementation by and on behalf of
governmental entities the—state and their its—agencies—and

employees. The State Board of Administration shall approve the

initial establishment of any deferred compensation plan for

state employees administered by the Chief Financial Officer,

including all investment products or vehicles. Any county,

municipality, or other political subdivision of the state shall

approve the establishment of any plan and investment vehicles or

products for their employees. Once a plan for state employees is

established, the State Board of Administration shall assist the

000000
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24
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26
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31
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34
35
36

HOUSE AMENDMENT FOR COUNCIL/COMMITTEE PURPOSES
Amendment No. (for drafter’s use only)

Chief Financial Officer by reviewing and commenting on changes

to the plan and investment products offered to state employees,

but the Chief Financial Officer, or his designee, shall solely

retain the responsibility for making decisions with respect to

all plan matters. At the request of the Chief Financial Officer,

the State Board of Administration shall supply such assistance,

consistent with State Board of Administration rule and a

mutually executed agreement between the parties which sets out

services and fees.

Remove line 10 and insert:
“governmental éntity”; providing for duties of the State Board

of Administration; authorizing governmental entities,

000000
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AMENDMENT TO HB 405 BY REPRESENTATIVE MEALOR

On page 2, lines 14-22, strike all of said lines and insert:

(4) (a) The Chief Financial Officer;-with-the : _
establish such plan or plans of deferred compensatlon for sfeate—employees of governmental entities,
including all such investment vehicles or products incident thereto, as may be available through, or
offered by, qualified companies or persons, and may approve one or more such plans for
implementation by and on behalf of governmental entities the-state and their its-agencies-and
employees. The State Board of Administration shall approve the initial establishment of any deferred
compensation plan for state employees administered by the Chief Financial Officer, including all
investment products or vehicles. Any county, municipality, or other political subdivision of the state
shall approve the establishment of any plan and investment vehicles or products for their employees.
Once a plan for state employees is established, the State Board of Administration shall assist the Chief
Financial Officer by reviewing and commenting on changes to the plan and investment products
offered to state emplovees, but the Chief Financial Officer, or his designee, shall solely retain the
responsibility for making decisions with respect to all plan matters. At the request of the Chief
Financial Officer, the State Board of Administration shall supply such assistance, consistent with State

Board of Administration rule and a mutually executed agreement between the parties which sets out
services and fees.

Amendment Summary

Under current law, the State Board of Administration (SBA) was responsible for approving the initial
establishment of deferred compensation plans for state employees (i.e., mid 1980s). Current
responsibilities are allocated:

e The Chief Financial Officer, through the Bureau of Deferred Compensation, is solely
responsible for all aspects of the program’s management, including monitoring investment
products, approving new investment products or terminating existing investment products.

e Under an inter-agency agreement and administrative rule, the SBA responds to requests from
the Bureau to review whether proposed investment product changes pass minimum qualifying
criteria for acceptability and provides comments to the Bureau for consideration prior to their
approval or rejection.

e The SBA has no responsibilities with respect to local deferred compensation plans.

The above amendment clarifies that the SBA will remain responsible for approving the establishment
of deferred compensation plans for state employees, but local governments will continue to approve
the establishment of plans and products for their employees.

e The SBA does not have the staff or budget necessary to review plans or investment products for
local government plans.

e The SBA is not aware of demand by local governments for the state to approve investment
products offered in their local plans.

o The SBA strongly prefers to avoid fiduciary duties for any deferred compensation plan
(consistent with approved Board policy on non-FRS DC plans). If required to approve
investment products or providers for local or state deferred compensation plans, the SBA would
de facto be assigned fiduciary duties and potential liability.
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CHAMBER ACTION

1| The Governmental Operations Committee recommends the following:
2

3 Council/Committee Substitute

4 Remove the entire bill and insert:

5 A bill to be entitled

6 An act relating to deferred compensation programs;

7 amending s. 20.121, F.S., relating to the Department of

8 Financial Services, to conform; amending s. 112.215, F.S.;
9 revigsing the term "employee" and defining the term

10 "governmental entity"; authorizing governmental entities,
11 by ordinance, contract agreement, or other documentation,
12 to participate in the deferred compensation plan of the

13 state and specifying responsibility of the Chief Financial
14 Officer with respect thereto; providing an effective date.
15

16| Be It Enacted by the Legislature of the State of Florida:
17
18 Section 1. Paragraph (d) of subsection (2) of section

19 20.121, Florida Statutes, is amended to read:

20 20.121 Department of Financial Services.--There is created
21| a Department of Financial Services.

22 (2) DIVISIONS.--The Department of Financial Services shall

23| consist of the following divisions:
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24 {(d) The Division of Treasury, which shall include a Bureau
25| of Deferred Compensation responsible for administering the
26| Government Employees Deferred Compensation Plan as provided in

27| established—under s. 112.215 for state employees.
28 Section 2. Subsection (2), paragraphs (a) and (d) of

29| subsection (4), and subsections (5), (6), and (12) of section

30 112.215, Florida Statutes, are amended to read:

31 112.215 Government employees; deferred compensation

32| program.--

33 (2) (a) For the purposes of this section, the term

34 "employee" means any person, whether appointed, elected, or

35| under contract, providing services for a governmental entity the
36| stater—any state ageney or ecounty or—other peolitiecal—subdivision
37| of-the state;—-any muniteipality—any State—university beoard—of

38| £rustees—or any—eongtitubtional county-officer underg-—3H{d}+

39| Are—VIIT-of-the State—Censtitutien for which compensation or

40| statutory fees are paid.

41 {(b) "Governmental entity" means the state; any state

42| agency or county or other political subdivision of the state;

43| any municipality; any state university board of trustees; or any

44| constitutional county officer under s. 1(d), Art. VIII of the

45 State Constitution.

46 (4) (a) The Chief Financial Officer, with the approval of
47| the State Board of Administration, shall establish such plan or
48| plans of deferred compensation for state employees of

49| governmental entities, including all such investment vehicles or

50| products incident thereto, as may be available through, or

51| offered by, qualified companies or persons, and may approve one
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52| or more such plans for implementation by and on behalf of

53| governmental entities the—state and their s agencies—and

54| employees.

55 (d) In accordance with such approved plan, and upon

56| contract or agreement with an eligible employee, deferrals of
57| compensation may be accomplished by payroll deductions made by

58| the appropriate officer or officers of the governmental entity

59| state, with such funds being thereafter held and administered in
60| accordance with the plan.

61 (5) Any county, municipality, or other political

62| subdivision of the state may by ordinance, and any

63| constitutional county officer under s. 1(d), Art. VIII of the

64| State Constitution of 1968 may by contract agreement or other

65| documentation constituting approval, for itself and its

66| employees:

67 (a) Adopt and establish fer—itself—andits—employees a

68| deferred compensation program. The ordinance shall designate an
69| appropriate official of the county, municipality, or political
70| subdivision to approve and administer a deferred compensation
71| plan or otherwise provide for such approval and administration.
72| The ordinance shall also designate a public official or body to
73| make the determinations provided for in paragraph (6) (b). If a
74| constitutional county officer elects to adopt and establish for
75| that office and its employees a deferred compensation program,
76| the constitutional county officer shall be the appropriate

77| official to make the determinations provided for in this

78| subsection and in paragraph (6) (b) ;=
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79 (b) Adopt the plan or plans of deferred compensation for

80| employees of governmental entities established pursuant to

81 subsection (4); or

82 (c) Both adopt and establish a deferred compensation

83| program and adopt the plan or plans of deferred compensation for

84| employees of governmental entities established pursuant to

85 subsection (4).

86 (6) (a) No deferred compensation plan of the state shall
87| become effective until approved by the State Board of

88| Administration and the Chief Financial Officer is satisfied by
89| opinion from such federal agency or agencies as may be deemed
90| necessary that the compensation deferred thereunder, andfer the
91| investment products purchased pursuant to the plan, or both will
92| not be included in the employee's taxable income under federal
93| or state law until it is actually received by such employee

94| under the terms of the plan, and that such compensation will

95| nonetheless be deemed compensation at the time of deferral for
96| the purposes of social security coverage, for the purposes of
97| the state retirement system, or amd for any other retirement,
98| pension, or benefit program established by law.

99 {(b) No deferred compensation plan adopted and established

100/ by ef a county, municipality, other political subdivision, or
101| constitutional county officer shall become effective until the
102| appropriate official or body designated under subsection (5) is
103| satisfied by opinion from such federal agency or agencies as may
104| Dbe deemed necessary that the compensation deferred thereunder,

105| andfer the investment products purchased pursuant to the plan,

106| or both will not be included in the employee's taxable income
Page 4 of 5
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107 under federal or state law until it is actually received by such
108 employee under the terms of the plan, and that such compensation
109| will nonetheless be deemed compensation at the time of deferral
110, for the purposes of social security coverage, for the purposes
111| of the retirement system of the appropriate county,

112| municipality, political subdivision, or constitutional county
113| officer, and for any other retirement, pension, or benefit

114| program established by law.

115 (12) The Chief Financial Officer may adopt any rule

116| necessary to administer and implement this act with respect to

117 deferred compensation plans for state employees of governmental

118| entities that have adopted the state's plan.

119 Section 3. This act shall take effect upon becoming a law.
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3) Finance & Tax Committee

4) State Administration Council
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SUMMARY ANALYSIS

Under current law, certain disabled veterans are exempt from local government building permit fees for
wheelchair accessibility improvements on a mobile home. HB 573 expands this license and permit fee
exemption to apply to any eligible, disabled veteran improving wheelchair accessibility to include any dwelling
owned by the veteran and used as a residence.

There appears to be no fiscal impact on state government. The fiscal impact on local government revenues is
indeterminate, yet expected to be minimal.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME; h0573b.LGC.doc
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:

Ensure lower taxes/safeguard individual liberty — This bill provides 100-percent, service-connected
permanently and totally disabled veterans confined to wheelchairs an exemption on any license or
permit fee to make improvement on their residence. Current law limits the exemption to improvements
on a mobile home.

EFFECT OF PROPOSED CHANGES:
Present Situation:

Florida Building Code

Under current law, any person or organization seeking to construct, modify, or demolish a building in
Florida must obtain a permit'. The permit must be obtained through a Florida Building Code enforcing
agency, such as a county or municipal local government. Local governments are authorized? to charge
reasonable permit fees to defray the costs of actions, such as building plan and construction
inspections, associated with enforcement of the Code.

In addition, each county and municipality is authorized® to create a schedule of fees based upon the
specific enforcement needs and requirements for that locality. In the case of remodeling permits, the
fee structure generally includes a base or application fee, plus an additional amount based on the
construction value of the remodeling project. The table below shows current remodeling permit fee
valuations from a county and a municipality:

Remodeling Permit Fees

Broward County City of Tallahassee
Construction Application Fee  Valuation Fee
Minimum base permit fee $111 added to a charge Value
calculated at a rate of 1.60% of the remodeling job $10,000 or less $60 $14/$1000
construction value. 50K or less 240 1.20/1000
100K or less 288 0.38/1000
Over 100K 326 0.38/1000

Disabled Veteran Exemption

Section 295.16, F.S., allows certain veterans to be exempt from paying building license or permit fees
to any county or municipality for wheelchair accessibility improvements made upon a mobile home,
provided the following criteria are met:
o The veteran must be a resident of Florida;
e The veteran must be permanently and totally disabled and be able to show:
o A valid identification card* issued by the Florida Department of Veterans’ Affairs;
o A service-connected 100-percent disability rating for compensation as determined by the
United States Department of Veterans’ Affairs; or
o A disability retirement pay receipt from any branch of the uniformed armed services for a
100-percent, service-connected disability rating;
e The veteran must be honorably discharged from the Armed Forces;

! Section 553.79, F.S.
2 Sections 125.56(2) and 166.222, F.S.
3 Section 553.80(7), F.S.

* Section 295.17, F.S.
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¢ The veteran must own and reside in the mobile home for which the improvements are being
made; and

e The veteran may only make improvements to his or her mobile home such as adding ramps,
widening doorways, and similar improvements for the purpose of making the mobile home
wheelchair-habitable.

Typical improvements or alterations® that may need to be made in order to make a mobile home more
habitable for an eligible wheelchair-confined veteran include, but are not limited to:
e Outside: ramps, railings, primary entrance with widened doorway into home; or,
¢ Inside: ramps, railings, widened doorways, lowered countertops, wheelchair turning space,
wheelchair lifts, toilet and bathing facilities, clear floor space to reach appliances.

Section 295.16, F.S., does not appear to place restrictions on the number of wheelchair accessibility
improvements allowed nor does it appear to place any restriction on the number of times improvements
may be made to the mobile home. Additionally, it does not appear to remove the requirement for
obtaining a permit for the improvements as in s. 553.79, F.S.

Disabled Veteran ID Card and License Plate

Section 295.17, F.S., provides that the Florida Department of Veterans’ Affairs (DVA) may issue a
photo-identification card to any veteran who is a permanent resident of the state and who has been
determined by the U.S. Department of Veterans’ Affairs (USDVA) or its predecessor to have a 100-
percent, service-connected permanent and total disability rating for compensation, or who has been
determined to have a service-connected disability rating of 100-percent and is in receipt of disability
retirement pay from any branch of the uniformed armed services. The ID card eligible veteran may
request the card in writing to the DVA, and, upon its receipt, the veteran may use the card as proof of
identification for all benefits provided by state law for 100-percent, service-connected permanently and
totally disabled veterans except for certain benefits relating to property tax exemptions.

Not all 100-percent, service-connected, permanently and totally disabled veterans are confined to
wheelchairs. For example, a veteran could be rated with a 100-percent permanent and total disability
for post-traumatic stress disorder, yet not require a wheelchair. In addition not all wheelchair-confined
veterans are 100-percent, service-connected, permanently and totally disabled.

Under s. 320.084(2), F.S., a veteran who produces a DVA ID card, as provided for in s. 295.17, F.S., to
the Florida Department of Highway Safety and Motor Vehicles (DHSMV) must be issued one free motor
vehicle license plate for use on any motor vehicle owned or leased by the veteran. Since each veteran
who receives this benefit is limited to one free license plate and each veteran who qualifies for this
benefit is likely to use it, this statute provides a means to estimate the number of 100-percent, service-
connected permanent and totally disabled veterans living in Florida. According to the DHSMV, as of
January 11, 2008, there were 4,556 disabled veteran wheelchair license plates issued in the state®.

Effect of Proposed Change:

HB 573 expands the permit fee exémption in s. 295.16, F.S., from only applying to those eligible,
disabled veterans who own and occupy mobile homes, to applying to such veterans who own and
occupy any dwelling.

The provisions of this bill will enable a larger population of eligible, disabled veterans to take advantage
of the existing fee exemption, reducing the costs that they are obligated to pay in order to make their
homes wheelchair accessible.

5 Architectural and Transportation Barriers Compliance Board. ADA and ABA Accessibility Guidelines for Buildings and Facilities.
Federal Register. July 23, 2004 and amended August 5, 2005.
6 Communication with Steve Fielder of the Florida Department of Highway Safety and Motor Vehicles (January 13, 2006) (on file

with House of Representatives, Committee on Military and Veteran Affairs).
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This bill does not appear to place any restrictions on the number of wheelchair accessibility
improvements ailowed nor does it appear to place any restrictions on the number of times
improvements may be made to the mobile home. Additionally, it does not appear to remove the
requirement for obtaining a permit for the improvements as in s. 563.79, F.S.

SECTION DIRECTORY:
Section 1. Amends s. 295.16, F.S., by replacing the phrase mobile home with the phrase any

dwelling, effectively expanding the building license or permit fee exemption to a greater
population of disabled veterans who make wheelchair accessibility improvements to their
owner-occupied residences.

Section 2. Provides for act to take effect July 1, 2006.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1.

Revenues:
There are no known or expected fiscal impacts on state revenues.

Expenditures:
There are no known or expected fiscal impacts on state expenditures.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
The fiscal impact on local government revenues is indeterminate. However, the impact is expected
to be minimal.
The impact on revenues is indeterminate since it is unknown exactly how many eligible veterans
would use this benefit. According to the DHSMV license plate information, at least 4,556 100-
percent, service-connected permanent and totally disabled wheelchair-confined veterans currently
reside in Florida, therefore, this number may be considered the ceiling of veterans eligible for the
benefit under this bill. Some considerations that make this bill’s fiscal impact indeterminate are as
follows:

e Itis unknown how many eligible veterans own dwellings other than mobile homes;

e Itis unknown how many eligible veterans have already made wheelchair accessibility
improvements to their existing dwellings and would thus not need the permit fee exemption;

e Itis unknown how many eligible veterans may move their residence to a different home that
would require wheelchair accessibility improvements;

e Itis unknown what wheelchair accessibility improvements are necessary to be made to each
eligible veteran’s dwelling;

e Itis unknown how much each wheelchair accessibility improvement costs, which affects the
amount of the permit fee since the permit fee, in most cases, is determined based on the
value of the construction and improvement costs; and,

o Itis unknown where eligible veterans live or might move to, which is necessary to determine
which local government’s fee schedule the eligible veteran would be exempted from.
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The impact on revenues is expected to be minimal. According to representatives from the
Construction Licensing Officials Association of Florida and the Florida Association of Counties’, the
fiscal impact does not appear to degrade enforcing agencies’ abilities to enforce the Florida Building
Code with regard to eligible dwellings under this bill.

2. Expenditures:

There are no known or expected fiscal impacts on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill provides a potential financial benefit to eligible veterans. According to the DVA, one veteran in
particular could have saved $350 in permitting fees for a door-widening project that was necessary to
improve wheelchair accessibility to his home®.

D. FISCAL COMMENTS:
None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable, because this bill does not appear to: require the counties or cities to spend funds or
take an action requiring the expenditure of funds; reduce the authority that cities or counties have to
raise revenues in the aggregate; or reduce the percentage of a state tax shared with cities or
counties.

2. Other:
There do not appear to be any constitutional issues with this bill.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE & COMBINED BILL CHANGES

None.

7 Communications with Bill Brode of the Construction Licensing Officials Association of Florida and Jeff Porter of the Florida
Association of Counties (on or about January 26, 2006).

® Florida Department of Veterans® Affairs. Legislative Policy Proposal Summary Sheet: Exempt 100% Disabled Veterans from
Certain County Building Permit Fees (August, 18, 2005).
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1 A bill to be entitled

2 An act relating to disabled veterans; amending s. 295.16,

3 F.S.; expanding exemption from certain fees relating to

4 structural improvements to a disabled veteran's residence;
5 providing an effective date.

6

7! Be It Enacted by the Legislature of the State of Florida:

8

9 Section 1. Section 295.16, Florida Statutes, is amended to
10| read:

11 295.16 Disabled veterans exempt from certain license or

12| permit fee.--No totally and permanently disabled veteran who is
13| a resident of Florida and honorably discharged from the Armed

14| Forces, who has been issued a valid identification card by the
15| Department of Veterans' Affairs in accordance with s. 295.17 or
16| has been determined by the United States Department of Veterans
17| Affairs or its predecessor to have a service-connected 100-

18| percent disability rating for compensation, or who has been

19| determined to have a service-connected disability rating of 100
20| percent and is in receipt of disability retirement pay from any
21| branch of the uniformed armed servicess shall be required to pay
22| any license or permit fee, by whatever name known, to any county
23| or municipality in order to make improvements upon a dwelling
24| wmobile—home owned by the veteran which is used as the veteran's
25| residence, provided such improvements are limited to ramps,
26| widening of doors, and similar improvements for the purpose of
27| making the dwelling mebite—heme habitable for veterans confined
28| to wheelchairs.
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29 Section 2. This act shall take effect July 1, 2006.
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SUMMARY ANALYSIS

HB 683 makes several changes to statutory provisions governing developments of regional impact (DRI). The
bill:

o requires the Department of Community Affairs (DCA) to initiate rulemaking by August 1, 2006 to revise
the development of regional impact review process;

e makes various revisions and additions to the existing statutory law pertaining to development orders
and permits issued by local governments;

e revises the definition of an “essentially built — out development;”

« prohibits the suspension of a development order for failure to submit a biennial report under certain
circumstances;

o revises the criteria under which a proposed change is presumed to create a substantial deviation
requiring further review;

 requires that notice of certain changes be given to the DCA, regional planning agency, and local
government, as well as requiring that a memorandum of notice of certain changes be filed with the clerk
of court;

e revises the period of time for notice and a public hearing after a change to a development order;

e revises statutory exemptions to the DRI process;
revises how certain statewide guidelines and standards are applied to determine whether a
development must undergo DRI review;

o revises existing law pertaining to consistency challenges made to a DRI development order;

« revises the vested rights and duties as it relates to provisions of this bill taking effect; and

e makes various revisions to conform to the amendments within this bill.

The bill does not appear to have a fiscal impact on state or local governments.

The bill takes effect July 1, 2006.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

. SUBSTANTIVE ANALYSIS
A. HOUSE PRINCIPLES ANALYSIS:

Provide limited government — The bill streamlines aspects of the development of regional impact
process thereby reducing responsibilities for governmental and private organization.

Safeguard individual liberty - The bill reduces government oversight of some activities presently
reviewed as DRIs and thereby increases the options of individuals regarding the conduct of their own
affairs.

B. EFFECT OF PROPOSED CHANGES:
Background

Section 380.06, F.S., governs the Development of Regional Impact (DRI) program and establishes the
basic process for DRI review. The DRI program is a vehicle that provides state and regional review of
local land use decisions regarding large developments that, because of their character, magnitude, or
location, would have a substantial effect on the health, safety, or welfare of the citizens of more than
one county. For those land uses that are subject to review, numerical thresholds are identified in s.
380.0651, F.S., and Ch. 28-24, F.A.C. Examples of the land uses for which guidelines are established
include: airports; attractions and recreational facilities; industrial plants and industrial parks; office
parks; port facilities, including marinas; hotel or motel development; retail and service development;
recreational vehicle development; multi-use development; residential development; and schools.

The DRI review process involves the regional review of proposed developments meeting the defined
thresholds by the regional planning councils to determine the extent to which:
e The development will have a favorable or unfavorable impact on state or regional resources or
facilities.
o The development will significantly impact adjacent jurisdictions.
e The development will favorably or adversely affect the ability of people to find adequate housing
reasonably accessible to their places of employment.

Percentage thresholds, as defined in 380.06(2)(d), F.S., are applied to the guidelines and standards.
These fixed thresholds provide that if a development is at or below 100% of all numerical thresholds in
the guidelines, the project is not required to undergo DRI review. If a development is at or above 120%
of the guidelines, it is required to undergo DRI review. A rebuttable presumption is established
whereby a development at 100% of a numerical threshold or between 100-120% of a numerical
threshold is presumed to require DRI review.

If there is a concern over whether a particular development is subject to DRI review, the developer may
request a determination from the Department of Community Affairs (DCA). The DCA or the local
government with jurisdiction over the land to be used for the proposed development may require a
developer to obtain a binding letter of interpretation if the development is at a presumptive threshold or
up to 20 % above the established numerical threshold. Any other local government may petition DCA
to require a binding letter of interpretation for a development located in an adjacent jurisdiction if the
petition contains sufficient facts to find that the development as proposed constitutes a DRI.

Under s. 380.06(19), F.S., any proposed change to a previously approved DRI which creates a
reasonable likelihood of additional regional impact or any type of regional impact, resulting from a
change not previously reviewed by the regional planning council, constitutes a "substantial deviation"
that subjects the development to further DRI review and entry of a new or amended local development
order. Section 380.06(19), F.S., provides that a proposed change to a previously approved DRI which,
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either individually or cumulatively with other changes, exceeds specified criteria constitutes a
substantial deviation and is subject to further DRI review.

The extension of the date of buildout of a development, or any phase thereof, of 5 years or more but
less than 7 years is presumed not to create a substantial deviation. However, the extension of buildout
by 7 or more years is presumed to create a substantial deviation and is subject to further DRI review.
However, this presumption may be rebutted by clear and convincing evidence at the public hearing
held by the local government. When calculating whether a buildout date has been exceeded, time is
tolled during the pendency of administrative or judicial proceedings relating to development permits.

Marinas

In 2002, the Legislature created an exemption for marinas from DRI review if the local government has
adopted a boating facility siting plan or policy within its comprehensive plan.

The DCA, in cooperation with the Department of Environmental Protection and the Florida Fish and
Wildlife Conservation Commission makes available a best practices guide to assist local governments
in developing boating facility siting plans. A boating facility siting plan provides a framework for
identifying locations that can accommodate boating interests while protecting manatees, seagrass
beds, and other marine resources.

Multiuse Developments

Section 380.06(2)(e), F.S., increases the applicable guidelines and standards by 100 % for multiuse
projects in urban central business districts and regional activity centers if the local government’s
comprehensive plan is in compliance with part |l of ch. 163, F.S., and if one land use in the mulituse
development is residential and amounts to not less than 35 % of the jurisdiction’s applicable residential
threshold. An urban central business district is defined as the urban core area of a municipality with a
population of 25,000 or greater which is located within an urbanized area as identified in the 1990
census. Such a district must contain high intensity, high density multi-use development which includes
“retail, office, cultural, recreational and entertainment facilities, hotels or motels, or other appropriate
industrial activities. A regional activity center is defined as a compact, high intensity, high density multi-
use area that is designated appropriate for intensive growth by the local government. It includes the
same uses as an urban central business district.

Currently, the individual DRI threshold is increased 50 % within an urban central business district or a
regional activity center. However, the multiuse DRI threshold within such a district or center enjoys a
100 % increase.

Effect of Proposed Change

HB 683 amends existing law and creates new law related to developments of regional impact (DRI). A
DRI by definition is “any development which, because of its character, magnitude, or location, would
have a substantial effect upon the health, safety, or welfare of citizens of more than one county.
Specifically, the bill addresses law establishing:

o a process for review of DRIs and for the issuance of a development order (DO) which details
specifics regarding the scope and timing of the development and serves as the authority to
commence and complete the development;

what constitutes a “substantial deviation” of the DO which would necessitate additional review;
statutory exemptions that prevent DRI review;

statewide guidelines and standards for determining what activities require DRI review; and
vested rights and associated duties of the respective parties.

Details of the changes to existing law are outlined below.
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Preapplication Procedures

The bill amends existing law relating to preapplication procedures in the following ways:

Rulemaking: amends existing law' regarding rulemaking related to the DRI application process.
The bill authorizes the Department of Community Affairs (DCA), rather than the regional
planning council, as the rulemaking authority for regulatory provisions related to the DRI
application process. The bill also mandates that DCA initiate, by August 1, 2006, rulemaking to:
revise the DRI review process to eliminate duplication and unnecessary requirements; provide
for the acceptability of data provided for related federal, state, and local permits and
authorizations; and streamline the application process.

Development Order

The bill creates the following additional criteria to determine whether a local government may issue
permits for developments subsequent to the buildout date:

the developer has satisfied all mitigation required in the DO.

the development is in compliance with all applicable terms and conditions of the DO, except the
buildout date; and

the amount of remaining proposed development is less than 20% of any applicable DRI
threshold.

This new feature provides for limited development beyond the DRI buildout date when the existing and
remaining development meets the criteria.

The bill allows a project to be considered “essentially built-out” if:

all of the infrastructure and horizontal development is complete; and

more than 80% of the parcels have been conveyed to third-party buyers.

The bill amends the following statutory provisions relating to DOs:

Termination date — existing law provides that the local government’s DO specify a termination
date before which certain land use changes would not apply to the approved DRI unless a
substantial deviation occurs. Specifically, the bill amends existing law to provide that the DO
may not specify that date as being earlier than the buildout date. s. 380.06(15)(c)3., F.S.

Notice of proposed change — existing law provides that the DO may specify the types of
changes which would require a substantial deviation determination. The bill amends existing
law by authorizing the DO to specify the types of changes that would require a substantial
deviation, if any, and extending that language to include a “notice of proposed change.” s.
380.06(15)(c)5., F.S.

Competitive bidding or competitive negotiation — existing law provides that a local government

may require competitive bidding or competitive negotiation where construction or expansion of a
public facility is conducted by a nongovernmental developer as a condition ofaDO orto
mitigate impacts reasonably attributable to the development. The bill amends existing law by
removing that discretion and thus disallows local government from requiring competitive
bidding. s. 380.06(15)(d)4., F.S.

! Section 380.06(7), F.S.
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Biennial Reports

The bill amends existing law regarding the submission of biennial reports as follows:

Failure to report — is amended to provide that failure to submit a biennial report shall result in the
suspension of only the development order applicable to the property remaining to be developed
by the party failing to submit the report. Thus, other developers within a DRI who comply with
their reporting requirements will not have the development order suspended as it relates to their
property.

Annual Reports — is amended by changing a discretionary provision to a mandatory provision
regarding development orders that require annual reports, resulting in a requirement that
development orders that require annual reports be amended to require biennial reports the next
time they are amended.

Substantial Deviations

The bill amends existing law pertaining to the percentage and unit thresholds and provides for a
presumption that the activities trigger DRI review. Existing law strictly requires DRI review when
percentage and unit thresholds are met or exceeded. The amended percentage and unit thresholds

follow.

STORAGE NAME:
NATF:

Attraction or recreational facility - is amended to the greater of an increase of 10% or 500
parking spaces (from 5% or 300 spaces), or an increase to the greater of 10% or 1,100
spectators.

Runway or terminal facility - is not amended.

Hospitals — the threshold for hospitals is deleted.
Industrial is amended to the greater of 10% or 64 acres (from 5% or 32 acres).

Mines - is amended to the greater of an increase in the average annual acreage mined by10 %
or 20 acres (from 5% or 10 acres) or to the greater of an increase in the average daily water
consumption by a mining operation by 10 % or 600,000 gallons (from 5% or 300,000 gallons). It
is further amended to the greater of an increase of th